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STATEMENT OF THE CASE

This is an action brought by H. Douglass, as

trustee in bankruptcy of the estate of Arizona Rock

Products Company, a corporation, against W. P.

Sims for the recovery of $5,800.00 as a voidable

preference. The complaint was filed August 4,

1932. (2-7) To the complaint a demurrer was

filed by the defendant on September 9, 1932, (7)



and on the same date a motion to make the com-

plaint more definite and certain was also filed.

(8-10) The demurrer was overruled and the mo-

tion was denied. (10-11) No question is raised on

this appeal in consequence of said demurrer being

overruled and said motion denied. Defendant filed

on September 28, 1932, an answer to plaintiffs

complaint. (11-24) The case was tried before the

court without a jury, the parties waiving a jury-

trial. (55) The trial resulted in judgment on July

9th, 1934, in favor of plaintiff and against de-

fendant for the sum of $5,800.00, together with

interest thereon from the 4th day of March, 1932,

at the rate of six per cent per annum, and costs

taxed in the sum of $118.35. (34-36) From this

judgment this appeal is prosecuted.

STATEMENT OF FACTS

On July 19, 1930, H. Douglass was appointed

receiver of Arizona Rock Products Company by

the Superior Court of Maricopa County, Arizona,

(269) in the case of Southwest Sand & Gravel

Company, a corporation, plaintiff, vs. Arizona Rock

Products Company, J. A. Wellington, W. P. Sims,

Wheeler Engineering Company, a corporation, J. D.

Halstead Lumber Company, a corporation, John

Doe, Richard Roe, Herbert Poe, Black Corporation,

White Corporation and Brown Corporation, de-

fendants, filed July 1, 1930, (179) upon stipula-

tion filed July 19, 1930, (271) of plaintiff and
defendant Arizona Rock Products Company. H.
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Douglass qualified as receiver on the date of his

appointment, and immediately took actual posses-

sion of all of its assets and property. As receiver

he operated its business. (76) He continued as its

receiver until discharged by order of said Superior

Court August 8, 1931, after his accounts had been

settled by the state court August 4, 1931. (273,

276) While receiver and during the conduct of the

business of Arizona Rock Products Company he

converted its assets into money or otherwise dis-

posed of the same, pursuant to orders of said state

court, to the extent that on May 25, 1931, and at

all times thereafter to August 8, 1931, there re-

mained in his hands only the following assets and

property: Cash $1,971.44, receiver's accounts re-

ceivable $276.40, company's accounts receivable,

which were such on the date of his appointment as

receiver $778.79, one Underwood typewriter, one

typewriter desk, three tables, one steel filing cabi-

net, and Tempe Milling Company lease. (268)

On June 29, 1931, Arizona Rock Products Com-

pany was adjudged a bankrupt (59) upon an in-

voluntary petition in bankruptcy filed May 25,

1931. (56) On July 24, 1931, H. Douglass, the same

person who was receiver, was chosen its trustee,

and he duly qualified as such, since which time he

has been and is now its trustee in bankruptcy. (60-

63)

The Superior Court of Maricopa County, on

March 24, 1931, made and entered an order direct-



ing H. Douglass as receiver, from moneys in his

hands, to pay W. P. Sims, appellant, the sum of

$5,800.00 upon an indebtedness secured by a chat-

tel and real property mortgage. (271, 275) On
March 25, 1931, H. Douglass, in compliance with

said order, paid W. P. Sims, appellant, by receiver's

check drawn on the Valley Bank at Phoenix, the

sum of $5,800.00. (73-74) It is to recover as a

voidable preference said sum of $5,800.00 so paid

that this action was brought. (2-7)

The business of Arizona Rock Products Company
was the processing and selling of sand and gravel.

(276) It leased three separate tracts of gravel-

bearing land in the Salt River bed from the South-

ern Pacific Railroad Company, the Tempe Milling

Company and the Town of Tempe, Arizona. (159-

160)

On July 19, 1930, when H. Douglass was ap-

pointed receiver, its assets on that date consisted

of: 1, leaseholds mentioned; 2, a sand and gravel

plant used for processing sand and gravel; said

plant then consisting principally of a drag scraper

for conveying sand and gravel from the river bed

on the leased land; a scalping screen over which

the river-run sand and rock was passed to separate

the fine that did not need to be crushed, from the

larger which did ; two rock crushers used for crush-

ing the gravel that did not pass through the scalp-

ing screen; conveyor belts and buckets used to ele-

vate the material from the scalping screen and the



crushers into bins; four storage bins of the ap-

proximate capacity of fifteen or twenty yards each,

into which the material was elevated and from

which it was loaded for delivery to its trade; (276-

77, 285-86) eight or ten motors used in providing

power for operating the plant; (285) 3, furniture

and fixtures; 4, money and accounts receivable; 5,

inventory of processed sand and gravel. (156-159)

During the operation of the business of Arizona

Rock Products Company by H. Douglass as its re-

ceiver the only moneys that came into his hands

from a disposition of any of its assets or property

were from the sale of processed sand and gravel.

(78) All the sand and gravel that was processed

was taken from that portion of the sand and gravel

bearing land in the Salt River leased from the Town
of Tempe, Arizona. (81)

On June 14, 1929, the Town of Tempe, Arizona,

leased to J. A. Wellington for the term of twenty

years after June 14, 1929, Salt River land bearing

sand and gravel situate within the corporate limits

of the Town of Tempe. This lease called for a

monthly rental of $100.00 a month, during the year

1930. It was assigned, as it was expressly per-

mitted, by the lessee, to Arizona Rock Products

Company. (87-89) This lease was in effect when
on July 19, 1930, H. Douglass was appointed re-

ceiver. (76) Thereafter on August 13, 1930, the

town clerk of the Town of Tempe, lessor, wrote a

letter stating that the common council of the Town



of Tempe in open meeting terminated said lease on

August 8, 1930. (83-84) From excerpts of the min-

utes of a regular meeting of the common council

of the Town of Tempe held August 8, 1930, it ap-

pears that the Town of Tempe rented to H. Doug-

lass, receiver, the identical property it leased by

said lease, plaintiff's exhibit 8, (87) to Wellington,

for the period August 8, 1930, to December 31,

1931, on the same rental terms as specified in the

written lease to Wellington, except that the re-

ceiver was obligated to pay $625.80 characterized

as back rent due from Arizona Rock Products Com-
pany. (84-85) The receiver himself made no effort

to reinstate the lease after receipt of notice from
the Town of Tempe. (89) M. L. Ollerton, attorney

for the receiver, attended the meeting of the com-

mon council of the Town of Tempe held August 8,

1930. He testified as a witness in behalf of plain-

tiff, as abstracted in transcript of record:

The| action that I took at the meeting in

regard to making some arrangement with the

Town of Tempe for the receiver to take sand

and gravel from its property, being the same
property that the Arizona Rock Products Com-
pany had been using for that purpose, was
that I attempted to secure from the Town of

Tempe at that meeting a continuation of the

lease under which the Arizona Rock Products

Company had been operating on this particular

property so that the receiver could continue to

operate under that lease. (140)



The sand and gravel was taken from its natural

place on the leased land by the use of the machin-

ery of the company, and was processed in its plant.

(78) The principal sale was of sand and gravel

used in the construction of a bridge across the Salt

River near the plant, to Lynch-Cannon Engineer-

ing Company and pursuant to a contract between

such company and Arizona Rock Products Com-
pany entered into prior to the appointment of H.

Douglass receiver. (78)

On October 31, 1929, W. P. Sims, appellant,

loaned Arizona Rock Products Company $10,000.00

in lawful money of the United States of America.

It gave its note for said amount bearing eight per

cent interest, due October 31, 1930. It secured the

repayment of said loan by a mortgage in form

chattel and real upon all of its assets, comprised

of its plant and equipment and of the leaseholds

and the sand and gravel in place thereon. (16-17,

61-71) When H. Douglass was appointed receiver

no payment had been made by Arizona Rock Prod-

ucts Company on the principal of this indebtedness.

(61-71) $5,800.00 was paid by said receiver on

account of such indebtedness pursuant to order of

the Superior Court of Maricopa County, Arizona,

on March 25, 1931. (73) Thereafter, and on May
4, 1931, all of the mortgaged property not thereto-

fore sold by the receiver was sold by H. Douglass

as receiver under and pursuant to and in accord-

ance with a judgment and decree of foreclosure of

said mortgage and order of said Superior Court,
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dated the 2nd day of April, 1931, to W. P. Sims,

appellant, for the sum of $4,000.00, and a de-

ficiency judgment was entered in favor of W. P.

Sims and against Arizona Rock Products Company
for the sum of $1,943.22. (72) In the bankruptcy

proceedings W. P. Sims, appellant, filed an unse-

cured claim for the amount of this deficiency judg-

ment. (60-72) In the action in the state court

wherein H. Douglass was appointed receiver tlie

plaintiff sought to recover from Arizona Rock Prod-

ucts Company $8,924.49, and interest, and that it

be adjudged to have a prior and superior lien upon
the assets of the Arizona Rock Products Company
to all other defendants including W. P. Sims, ap-

pellant, and that its said lien be foreclosed and the

mortgaged property ordered sold, and that if upon
sale the amount realized was less than the amount
sought, that a deficiency judgment be entered, and
such other and further relief a^ the court should

find equitable in the premises. The complaint in

full appears in the transcript of record pages 179

to 198. To this complaint Arizona Rock Products

Company filed on August 2, 1930, its separate an-

swer, and on August 27, 1930, it filed its separate

amended answer, (271) and on January 10, 1931,

filed its separate second amended answer, which is

abstracted in transcript of record pages 112 to

116.

In this separate second amended answer Ari-

zona Rock Products Company alleges that it is in-

debted in the sum of $33,000.00 to various credi-



tors, the names and addresses of such creditors be-

ing set forth with the amount of the indebtedness

due each, and it is further alleged therein that the

creditors and the amounts due each are the same

as those alleged in the answer of defendant Ari-

zona Rock Products Company to cross-complaint

of defendant and cross-complainant W. P. Sims.

(115) This list of creditors appears in transcript

of record pages 210 to 211. It is then alleged:

"That it is the duty of said receiver in the

premises to implead each of the said creditors

of this defendant and under the orders of this

court to require that the claims of each of

said creditors be presented to and listed with

the said receiver for his allowance or disallow-

ance and thereupon under the orders of this

court to continue to hold in his custody all of

the assets and property of this defendant and
to handle, manage and control the same and to

operate the business of this defendant and to

receive and conserve the income therefrom to

the full use and benefit of this defendant and
all of its creditors, as aforesaid." (116)

The prayer is:

"WHEREFORE, this defendant prays that

this court by its proper order direct and au-

thorize the said receiver to implead each of

the said creditors and to require that the claims

of each of said creditors be presented and listed
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with said receiver for his allowance or dis-

allowance, and thereupon to continue to hold

and control all of the assets and property of

this defendant and to handle, manage and con-

trol the same and to operate the business of

this defendant and to receive and conserve the

income therefrom and from time to time dis-

burse the same as shall appear just and proper

to this court in the premises." (116)

Thereafter, and on February 16, 1931, an order

was entered by the Superior Court of Maricopa
County, Arizona, as prayed, bringing in all gen-

eral creditors. (270, 275) To the complaint in the

action wherein H. Douglass was appointed receiver

by the Superior Court of Maricopa County, Ari-

zona, the defendant therein and appellant here,

W. P. Sims, filed his answer and cross-complaint

on January 21, 1931, which is abstracted in the

transcript of record as plaintiff's exhibit 9, pages

92 to 107. By said cross-complaint appellant here,

W. P. Sims, sought to recover judgment for the

$10,000.00 he had loaned Arizona Rock Products

Company, and interest thereon, and to have his

mortgage foreclosed and the lien thereof declared

to be first and superior to that of any other party

to the litigation, and to have the property sold ac-

cording to the law and practice on foreclosure of

mortgages, if his prayer that it be sold by the re-

ceiver be not granted, and for a deficiency if upon
sale the amount of judgment be not realized, and
he prayed: (103)
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"That the receiver heretofore appointed in

the course of this action by this court be au-

thorized and empowered and directed, and
upon such terms and after giving such notice

as this court may direct, and as speedily as

may be, sell all of said property, and report

the sale thereof to this court, and pay the pro-

ceeds derived from such sale into this court,

and that upon the final adjudication and fore-

closure of said mortgagee's lien, that he be

adjudged to have a first and prior claim for

the payment of said note, attorney fees and
costs out of the proceeds from such sale, after

the payment of the necessary and legal ex-

penses of said receiver incident to the perform-

ance of his official duties under the direction

of this court;"

and plaintiff further prayed:

"That he have such other and further re-

lief, and further judgment and decree of this

court, as may be just and equitable in the

premises." (103)

To the cross-complaint of W. P. Sims, Arizona
Rock Products Company filed its answer February
10, 1931, which appears in the transcript of record

at pages 207 to 214. On February 12, 1931, W. P.

Sims filed verified petition for an order authoriz-

ing and directing the receiver to sell property and
assets of Arizona Rock Products Company. It is
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abstracted in transcript of record pages 107 to 112.

In this petition among other things it was alleged:
/1 f\o 1 nn\(108-109)

"That heretofore by stipulation between the

plaintiff in said action and the defendant, Ari-

zona Rock Products Company, petitioner's

mortgagor, a receiver was appointed by this

court on the 19th day of July, 1930; that the

receiver so appointed was H. Douglass, who
immediately thereafter qualified as such re-

ceiver and under the order and authority of

this court took possession of all property and
assets of said defendant Arizona Rock Prod-

ucts Company, which included all the property

and assets described in petitioner's said mort-

gage; that said receiver thereupon proceeded

to operate the business of Arizona Rock Prod-

ucts Company, said business consisting in the

extraction, preparation, delivery and sale of

sand, gravel and rock, including the operation

of extensive and valuable machinery, which,

among other things, is the subject of said mort-

gage; that all of said machinery is in a meas-

ure perishable, subject to wear and deterior-

ation by operation and use; that said business

further operates upon leased premises and
under leases of said premises, which said

leases are also the subject of said mortgage;

that said leases, as your petitioner is informed

and believes, call, from time to time and at fre-

quent intervals, for the payment of rent in

order to maintain lessee's tenure upon said
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premises, and that the failure for any consid-

erable length of time to meet such payments
would imperil petitioner's security for his said

debt under said mortgage/'

and in said petition it is further alleged: (110)

"Your petitioner is further informed and
believes that the chief source from which said

receiver has derived his income is in carrying

on a certain contract of the Arizona Rock
Products Company for the sale of sand, gravel

products, and that said contract will soon

terminate, and that there is no other prospect

of any substantial income from any other

source, and upon said information petitioner

alleges that with the termination of said con-

tract the receiver would be practically without

other resource and without means for carrying

on said business or paying the accruing rentals

so that the petitioner is likely to lose the se-

curity contained in his mortgage."

and it is also further alleged in said petition: (111)

". . . that by reason of such limitations and
restrictions the machinery which is in part the

subject of said mortgage, and being operated

by the receiver, is being worn out and its value

depleted upon unprofitable business, so that

the interests, not only of said mortgagee, but

of all other creditors, are not being best served

by long continuance of operation by the re-
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ceiver; that the contracts upon which the said

receiver is now working will, in the course of

a comparatively short time, be completed, and

under the receivership such contracts cannot

be satisfactorily nor most profitably renewed;

that the season of the year is approaching

when properties of this character cannot be

sold to the best advantage. It is therefore of

immediate and pressing importance that, to

said mortgagee as well as to all other persons

interested in this litigation, all of the proper-

ties which are subject to said mortgage and

which are now held under the receivership,

should be sold as speedily as possible by the

receiver under order of this court, and upon

such notice as this court may direct, and that

the proceeds derived from such sale reserved

for the payment of claims in the order of their

preference as the same may be adjudged by

this court.

"That because of the imminent danger of

loss, total, or complete, of petitioner's security

under existing conditions, and continued op-

eration by the receiver, and because of the oh
vious and admitted insolvency of the mort^

gagor and defendant in the above entitled

cause, Arizona Rock Products Company, and

because of the perishable character of the mort-

gaged property and the impossibility of profit-

ably continuing the operation of the business

under any receivership,"
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The prayer of said petition is: (112)

"Petitioner prays, that this court direct the

receiver, upon due notice as may be provided

in such order, to sell all the property and assets

now held by said receiver, under such terms

and conditions as this court may deem expedi-

ent, and to bring the proceeds of said sale

into court to abide the further orders of this

court upon the termination of this action and
the distribution of such proceeds to the parties

entitled thereto as their several rights may
appear."

To this petition of W. P. Sims, Arizona Rock
Products Company filed its answer February 16,

1931, which is abstracted in the transcript of rec-

ord as plaintiffs exhibit 15 in evidence, pages 127

to 138. By this answer the Arizona Rock Products

Company sought to prevent a sale and to have the

business continued to be operated by the receiver.

However, therein it is alleged: (134)

^'That this defendant is informed and be-

lieves, and upon such information and belief

asserts the fact to be that it is the intent and
will of each of the other creditors of this de-

fendant that the said claim of the said de-

fendant and cross-complainant, the said W. P.

Sims, be paid in full a^ soon as may be out

of the earnings of said receivership, and that

the said receivership be conducted under the

orders of this court to the end that from the
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earnings of said mceivership the said claims

of the said creditors may be paid and dis-

charged in full in the order in which they mxiy

he entitled in the premises.''^

On February 16, 1931, defendant J. D. Halstead

Lumber Company filed its answer to the cross-

complaint of W. P. Sims, appellant. It appears in

transcript of record pages 216 to 223. On March

2, 1931, Allison Steel Manufacturing Company
filed its complaint in interpleader. It appears in

transcript of record pages 233 to 237. Among other

things it prayed (237) '^for an order continuing

the receivership for the benefit of secured and un-

secured creditors in such manner as the court may
deem advisable" On March 24, 1931, a stipulation

in writing was entered into by and between South-

west Sand & Gravel Company, plaintiff in the state

court action wherein H. Douglass was appointed

receiver, and defendants therein, Arizona Rock

Products Company, J. A. Wellington, Wheeler En-

gineering Company, W. P. Sims, and Allison Steel

Manufacturing Company. In substance the stipula-

tion provided for a continuance of the trial date

from March 21, 1931, to April 2, 1931, contingent

upon the further stipulation that there be paid

forthwith and upon the date of said stipulation,

by the receiver H. Douglass out of funds shown by

his accounting to be in his hands, the sum of $5,-

800.00 to W. P. Sims, defendant and cross-com-

plainant, to apply in partial payment of principal

and interest on the note of Arizona Rock Products
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Company to said W. P. Sims secured by a first

mortgage on various properties of Arizona Rock
Products Company now in the hands of the receiver,

and further that trial of the action shall be had
April 2, 1931, and that no application for further

continuance will be sought. The stipulation is dated

March 23, 1931, and was filed March 24, 1931.

(117-119)

On February 17, 1931, W. P. Sims filed a mo-

tion to set the cause for trial on the issues of his

cross-complaint and the answers thereto, and gave

notice of such motion for hearing on February 24,

1931. (223-24) On February 16, 1931, the date

the hearing of the petition of Sims for sale of the

assets was noticed, (215) an order was entered

continuing said hearing until March 2, 1931. (275)

Thereafter, on March 24, 1931, an order was en-

tered for the payment of $5,800.00 to W. P. Sims.

(275)

M. L. Ollerton, attorney for H. Douglass, re-

ceiver, a witness in behalf of plaintiff, relative to

the making of the order and the payment of $5,-

800.00 to W. P. Sims, testified, as abstracted in the

transcript of record:

Mr. Douglass and myself and others con-

nected with this case, attorneys, were in the

court room in Judge Jenckes' court in the

Superior Court of Maricopa County on March
23, 1931. If I remember correctly it was for

the purpose of the trial on Dr. Sims' cross-
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complaint for the foreclosure of his mortgage.

Nothing was done in open court there, but the

counsel representing the parties and the cred-

itors who were there went into Judge Jenckes*

chambers. Mr. Douglass and I stood in the

court room for some time and then they came
out. The parties participating in that conver-

sation were H. A. Elliott, representing the Ari-

zona Rock Products Company, and perhaps

some of the others, Mr. McKesson was there

representing the Allison Steel Company, if I

remember correctly, and Mr. Holser, manager
of the Lynch-Cannon Engineering Company
was there. There may have been others. Judge
Lyman was there. I don't recall whether he
participated in the conversation or not. (139)
I did not as attorney for the receiver consent
that an order should be made by the court
to pay the sum of $5,800.00 to Dr. Sims. The
payment of $5,800.00 was made solely because
the court had directed the receiver to do so
(140)

On cross examination witness Ollerton testified
as abstracted in the transcript of record

:

Neither I nor the receiver objected to the
order of the court to pay $5,800.00 to Dr.
Sims. Subsequent to the payment of $5,800.00
to Dr. Sims two or three reports of the re-
ceiver were filed in the state court, in each
of which the court was asked to approve the
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disbursements made by the receiver including

the $5,800.00 to Dr. Sims. (141)

Such reports of said receiver so showing the pay-

ment of $5,800.00 to W. P. Sims were each ap-

proved by the court.

Following the payment on March 25, 1931, of

$5,800.00 to W. P. Sims, appellant, and on April 1,

1931, Pratt-Gilbert Hardware Company filed its

complaint in interpleader. (243) Among other

things it sought by its prayer (249) ''an order con-

tinuing the receivership for the benefit of secured

and unsecured creditors, in such manner and under

such conditions and provisions as to this Honorable

Court shjoll seem just and proper.^' The same ap-

pears in transcript of record pages 243 to 250.

And on April 2, 1931, Pratt-Gilbert Hardware
Company, interpleader in the cause wherein H.

Douglass was appointed receiver, filed its written

verified objection to the payment of the sum of

$5,800.00 to W. P. Sims and prayed that he be

directed to repay said sum to the receiver. The

same appears in transcript of record pages 122 to

127, as plaintiffs exhibit 14. (273) After a hear-

ing on April 2, 1931, the court overruled the objec-

tion of Pratt-Gilbert Hardware Company to the

payment of $5,800.00 to W. P. Sims, and denied

motion of Pratt-Gilbert Hardware Company to va-

cate its order of March 2If, 1931 for such payment.

(273, 275)
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On April 2, 1931, the issues raised by the cross-

complaint of W. P. Sims, the answers filed thereto

and other relevant pleadings, were tried on the

merits, resulting in judgment in favor of W. P.

Sims with decree foreclosing his mortgage. The

judgment in full appears in the transcript of rec-

ord pages 61 to 71. Therein it is recited that trial

of the issues raised by the cross-complaint of W. P.

Sims, defendant and cross-complainant, and the sev-

eral answers to said cross-complaint, came on reg-

ularly for trial April 2, 1931, at which time the

plaintiff and cross-defendant Southwest Sand &
Gravel Company appeared by its attorneys, and

Arizona Rock Products Company, J. A. Wellington,

Wheeler Engineering Company, J. D. Halstead

Lumber Company and Allison Steel Manufactur-

ing Company, appeared either in person or by their

respective attorneys, and that W. P. Sims appeared

in person and by his attorney; that testimony was

received in behalf of W. P. Sims and no testimony

was offered on behalf of any other party. The

court found, among other things, the following:

(63)

"And it further appearing that after the

filing herein of said cross-complaint that rep-

resentations were made to this court, on the

16th day of February, 1931, by and on behalf

of said cross-complainant, that the maker of said

note and mortgage was insolvent and that the

property covered by said mortgage consisted

solely of a leasehold interest in certain lands
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together with a rock crushing plant; that said

plant ivas perishable in character and deter-

iorating by operation and constituted, with all

other property included in said mortgage, in-

sufficient security for said indebtedness, and
representing to the court that the proceeds

from said operations equitably belonged to

said cross-complainant as security under his

mortgage, and asking that said property be im-

Tnediately sold by the receiver heretofore ap-

pointed and acting in said matter, and the

court having continued consideration of said

application and finding the allegations thereof

as hereinbefore recited to be true, did, on the

23rd day of March, 1931, make an order di-

recting said receiver to pay said cross-com-

plainant out of the 'proceeds derived from the

operation of said plant to apply upon the pay-

ment of said mortgage indebtedness, the sum
of $5,800.00, said payment being likewise sup-

ported by stipulation of the parties hereto.^'

In and by said judgment and decree it is among
other things provided: (64)

"IT IS NOW THEREFORE ADJUDGED,
ORDERED and DECREED that said order

of this court directing the receiver herein

to pay the sum of $5,800.00 out of the issues

and profits derived from the operation of said

plant to said cross-complainant be and the same
is hereby confirmed,^'
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and further therein it is ordered: (64)

"IT IS FURTHER ADJUDGED, ORDER-
ED and DECREED that said cross-complainant

recover of and from the Arizona Rock Products

Company, the balance remaining unpaid on

said note, to-wit, the sum of $4,933.22, to-

gether with interest thereon at eight per cent

per annum from date hereof, together with an
attorney fee in the sum of $1,000.00, and costs

of said cross-complainant herein taxed and al-

lowed in the sum of $10.00.

"IT IS FURTHER ADJUDGED, ORDER-
ED and DECREED that said mortgage be-

came, was and continued to be a lien upon the

property hereinafter described from the 31st

day of October, 1929, and that said lien be

and the same is hereby foreclosed and that

said property be sold by said receiver, H. Doug-
lass, for the satisfaction of this judgment, and
that said sale be had on the 4th day of May,
1931, at the hour of ten o'clock in the fore-

noon of said day, at the rock crushing plant,

Tempe, Arizona, that being a part of the prop-

erty to be sold, and hereinafter described, and
that notice thereof he given for ten days next

preceding said date of sale by pahlishing the

same for ten successive days in The Tempe
Daily N^ews, sl newspaper of general circula-

tion published in said county, at the town of

Tempe, in said county and state, and by post-
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ing a copy of said notice at said plant during

the same period, and it is further

^'ORDERED that said H. Douglass, as such

receiver, shall within five days after said sale

report the same to this court, and upon con-

firmation of said sale by this court said re-

ceiver shall execute and deliver to the pur-

chaser or purchasers of said property suffi-

cient instruments of transfer thereof and shall

immediately thereupon pay to this cross-com-

plainant, W. P. Sims, the amount of this judg-

ment, to-wit: $4,933.22, together with interest

thereon at the rate of eight per cent per an-

num from date hereof, and the further sum of

$1,000.00 as attorney fees, together with the

costs of this action, and accruing costs, or so

much thereof as said proceeds will pay of the

same.

"That all other parties hereto, other than

said cross-complainant, and all persons claim-

ing or to claim through or under them or any

one of them, and all persons having liens sub-

sequent to said mortgage upon the property

described in said mortgage and their personal

representatives be forever barred and fore-

closed of and from all equity of redemption in

and to said mortgaged property and every part

and parcel thereof."

The decree then provides for a deficiency judg-

ment in the event the proceeds derived from the
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sale by the receiver are insufficint to pay the judg-

ment in favor of W. P. Sims, appellant, and de-

scribes the property specifically to be sold, which

is the same property as is included in the mort-

gage held by W. P. Sims. The said decree appears

in the transcript of record as a part of plaintiff's

exhibit 3, on pages 61 to 71.

Pursuant to this judgment and decree H. Doug-

lass, receiver, gave notice as in the decree provided,

that: (266)

". . . . I, H. Douglass, the duly appointed,

qualified and acting receiver in the above en-

titled cause, will offer and sell at public auc-

tion to the highest bidder on Monday, May 4,

1931, at the hour of 10:00 in the forenoon of

said day, at the rock crushing plant at Tempe,

Maricopa County, Arizona, on the premises

hereinafter described, the following described

property, and all right, title, claim and inter-

est therein of the several parties to said action

hereinbefore named, to-wit:"

Then follows the description of the property, the

same as the property described in the judgment,

with the further statement:

"Terms of sale, cash."

and attached to the notice is the affidavit of pub-

lication thereof. (266-67)
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On May 6, 1931, H. Douglass, receiver, filed his

report of sale, duly verified, in which he alleges:

(265)

"That on April 22, 1931, he posted a notice

of said sale at the rock crushing plant of the

Arizona Rock Products Company at Tempe,

Arizona, which said notice remained posted

from that date until the sale; that he caused

said notice to be published in The Tempe Daily

News for ten successive days prior to said sale.

The affidavit of the publisher together with a

copy of said notice is attached hereto.

"That on the 4th day of May, 1931, at the

hour of ten o'clock in the forenoon at the rock

crushing plant of the Arizona Rock Products

Company at Tempe, Arizona, all as provided

in said notice, he sold the property described

in said decree and in said notice of sale to

one W. P. Sims, for the sum of Four Thou-

sand ($4,000.00) Dollars, this being the only

bid made. That the amount so received from

said sale is insufficient to pay the judgment

of W. P. Sims, cross-complainant in the above

entitled cause in full."

The prayer to said report of sale was: (265-66)

"Wherefore, your petitioner prays the court

for its order approving and confirming sale

and directing the execution and delivery to

W. P. Sims of such instrument of transfer as



26

may be necessary to convey to him title to the

property so purchased, and for such further

order in the premises as the court may deem
necessary."

On May 6, 1931, notice of hearing report of sale

was filed. Said notice was as follows: (267)

"To Southwest Sand & Gravel Company,
Arizona Rock Products Company, J. A. Well-

ington, Wheeler Engineering Company, W. P.

Sims, J. D. Halstead Lumber Company, Alli-

son Steel Company, Pratt-Gilbert Hardware
Company, the O'Malley Lumber Company,
TAKE NOTICE

"That the undersigned, attorney for H.

Douglass, receiver for the Arizona Rock Prod-

ucts Company, will present for hearing and the

approval of the above entitled court the re-

port of sale by said receiver made in compli-

ance with the decree of said court entered on

April 2, 1931, of the property described in

said decree, in Division No. 2 of the above en-

titled court on Monday, May 11, 1931, at 1:30

o'clock in the afternoon of said day, or as soon

thereafter as he can be heard. A copy of the

report to be presented is attached hereto."

On May 7, 1931, O'Malley Lumber Company filed

its verified objections to confirmation of sale. The

same as abstracted appear in transcript of record

pages 120 to 122, as plaintiffs exhibit 13. (267)
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On May 11, 1931, the Superior Court of Maricopa

County, Arizona, approved and confirmed the said

sale, reciting and ordering among other things in

said order of approval (71-72) that, **
it

appearing that said sale was duly made and fairly

conducted in all respects in conformity with the

law and the orders and decree of this court, and
the court being fully and sufficiently advised in

the premises

"ORDERS that the report of the receiver of

said sale, and the sale by the receiver, be and
the same are hereby approved and confirmed,

and the said receiver is hereby ordered to con-

vey all said property to the purchaser there-

of, W. P. Sims, and that the amount so paid

be credited upon said judgment of foreclosure,

and that the balance of said judgment remain-

ing unpaid, to-wit, the sum of $1,943.22, be

and the same is ordered docketed herein as a

deficiency judgment against said Arizona Rock
Products Company, a corporation."

No appeal was taken by any party from any
order, judgment or decree of the Superior Court

of Maricopa County in the action wherein H. Doug-

lass was appointed receiver. (269-274, 274-276)

QUESTIONS INVOLVED

The general questions involved are:

1. Is a payment made March 25, 1935, by a
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receiver (appointed in an action in a state court

of general jurisdiction) upon an indebtedness se-

cured by a mortgage, a voidable preference where

the receiver was appointed and took possession of

the assets on July 19, 1930, the involuntary peti-

tion in bankruptcy not being filed until May 25,

1931, where the money from which the payment
was made was derived by the receiver from the

sale of sand and gravel taken from the mortgaged
leasehold and processed by use of mortgaged plant

and equipment, said payment being made pursuant

to order of the court appointing said receiver, no

appeal having been taken from said order? Raised

by the pleadings and evidence adduced at the trial.

2. Was the order of the Superior Court of Mari-

copa County, Arizona, entered March 24, 1931, in

receivership proceedings pending in said court, di-

recting payment of $5,800.00 by receiver to W. P.

Sims on existing indebtedness secured by mortgage
held by him and judgment of foreclosure and order

of sale upon cross-complaint of W. P. Sims in said

receivership proceedings given, made and entered

April 2, 1931, approving and confirming the order

of March 24, 1931, and the payment made pur-

suant thereto on March 25, 1931, no appeal hav-

ing been taken from said order or judgment, con-

clusive and binding so that said payment cannot

be attacked as a voidable preference in bankruptcy
proceedings thereafter ensuing, where the receiver

was appointed by said court on July 19, 1930, and
where said receiver on said date qualified and took
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possession of all of the assets and property and
operated the business of the company of which he

was appointed receiver, involuntary petition in

bankruptcy not being filed until May 25, 1931,

and where the moneys from which the payment
was ordered to be made and was made, were ac-

quired by the receiver through the sale of sand and
rock taken from the mortgaged leasehold and pro-

cessed in and by the use of the mortgaged plant

and equipment? Raised by the pleadings and evi-

dence adduced at the trial.

3. Are the findings of the Superior Court of

Maricopa County, Arizona, in its decree of fore-

closure and order of sale given, made and entered

April 2, 1931, upon the cross-complaint of W. P.

Sims, filed January 21, 1931, in receivership pro-

ceedings instituted July 1, 1930, in which receiver

was appointed and qualified July 19, 1930, and on

said date took possession of all of the assets and

property of the company of which he was appointed

receiver

:

". . . that the maker of said note and mort-

gage was insolvent and that the property cov-

ered by said mortgage consisted solely of a

leasehold interest in certain lands together

with a rock crushing plant; that said, plant

was perishable in character and deteriorating

by operation and constituted, with all other

property included in said mortgage, insuffi-

cient security for said indebtedness, and rep-
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resenting to the court that the proceeds from
said operations equitably belonged to said

cross-complainant as security under his mort-

gage, and asking that said property be im-

mediately sold by the receiver heretofore ap-

pointed and acting in said matter, and the

court having continued consideration of said

application and finding the allegations thereof

as hereinbefore recited to be true, did, on the

23rd day of March, 1931, make an order di-

recting said receiver to pay said cross-com-

plainant out of the proceeds derived from the

operation of said plant to apply upon the pay-

ment of said mortgage indebtedness, the sum
of $5,800.00, said payment being likewise sup-

ported by stipulation of the parties hereto.'^

final and conclusive no appeal having been taken

so that in bankruptcy proceedings instituted on

May 25, 1931, by filing of an involuntary petition,

a payment made on March 25, 1931, pursuant to

order directing payment entered March 24, 1931,

where in said decree said order of March 24, 1931,

was approved and confirmed as was the payment
made pursuant thereto, from moneys obtained by

the receiver from the sale of sand and gravel taken

by the receiver from leaseholds mortgaged to Sims

after being processed in and by the use of plant

and equipment also mortgaged to Sims, cannot be

attacked as a voidable preference? Raised by the

pleadings and evidence adduced at the trial.

4. Was there any evidence introduced establish-



31

ing the elements of an unlawful or voidable pre-

ference, or any preference at all, resulting from

the payment on March 25, 1931, by H. Douglass,

Receiver of Arizona Rock Products Company to

W. P. Sims, appellant, under and pursuant to order

of the Superior Court of Maricopa County, Arizona,

entered March 24, 1931, no appeal having been

taken therefrom, in reduction of an indebtedness

of Arizona Rock Products Company to said Sims,

which was secured by a mortgage upon the lease-

hold from which sand and gravel was taken by the

receiver and which sand and gravel was processed

in and by the use of a rock plant and equipment

of Arizona Rock Products Company also mortgaged

to Sims to secure said indebtedness, the money from

which payment was made having been obtained by

the receiver from the sale of sand and gravel so

taken and processed, and the receiver having been

appointed by the Superior Court of Maricopa Coun-

ty, Arizona, July 19, 1930, and said receiver having

qualified on said date and having on said date

taken possession of the assets and property of the

said Arizona Rock Products Company, and having

thereafter operated said business pursuant to order

of said court in said receivership proceedings, bank-

ruptcy not being instituted until May 25, 1931?

Raised by the pleadings and evidence adduced at

the trial.

SPECIFICATIONS OF ERROR

SPECIFICATION OF ERROR NO. I.

The court erred in entering judgment on the 9th
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day of July, 1934, in favor of H. Douglass, trustee

in bankruptcy of Arizona Rock Products Company,
a corporation, bankrupt, and against W. P. Sims
in the sum of $5,800.00 together with interest

thereon from the 4th day of March, 1932, at six

per cent per annum, and costs of suit in the sum
of $118.35, and not entering judgment for W. P.

Sims, for the reason that the payment made March
25, 1931, by H. Douglass, receiver, (he having

been appointed in an action in a state court of gen-

eral jurisdiction) upon an indebtedness secured by
a mortgage, is not a voidable preference where the

receiver was appointed and took possession of the

assets on July 19, 1930, the involuntary petition

in bankruptcy not being filed until May 25, 1931,

since the money from which the payment was made
was derived by the receiver from the sale of sand
and gravel taken from the mortgaged leasehold

and processed by use of the mortgaged plant and
equipment, the payment being made pursuant to

the order of the court appointing said receiver, no
appeal being taken therefrom. Assignment of Error
1. (296-7)

Assignment of Error 1 is as follows:

"The court erred in giving, making, render-

ing and entering judgment in favor of plain-

tiff and against the defendant in the sum of

Five Thousand Eight Hundred Dollars ($5,-

800.00), together with interest thereon from
the 4th day of March, 1932, at the rate of six
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per cent per annum, and for One Hundred
Eighteen and 35/100 Dollars ($118.35) plain-

tiff^s costs of suit, for the reason that the pay-

ment of Five Thousand Eight Hundred Dol-

lars ($5,800.00) to the defendant was made
by a state court receiver under and pursuant

to an order, judgment and decree of the Super-

ior Court of Maricopa County, State of Ari-

zona, in an action therein pending, wherein

Southwest Sand & Gravel Company, a corpor-

ation, was plaintiff, and Arizona Rock Prod-

ucts Company, a corporation, this defendant,

W. P. Sims, and others, were defendants, and
in which said action more than four months
prior to the commencement of the bankruptcy

proceedings in this Court said receiver had

been appointed, and at all times since the ap-

pointment of said receiver, and more than

four months prior to the commencement

of said bankruptcy proceedings all of the prop-

erty of the Arizona Rock Products Company,

a corporation, through said receiver was in the

custody of said Superior Court, and the said

order, judgment and decree in said action in

said Superior Court of Maricopa County, State

of Arizona, is conclusive and binding upon

this Court, and the payment of Five Thou-

sand Eight Hundred Dollars ($5,800.00)

made to defendant thereunder is not preferen-

tial and cannot be voided under the bankruptcy

law as preferential or otherwise."
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SPECIFICATION OF ERROR NO. II.

The court erred in not entering judgment in

favor of W. P. Sims and against H. Douglass, trus-

tee in bankruptcy of Arizona Rock Products Com-
pany, and in entering judgment for H. Douglass,

trustee in bankruptcy of Arizona Rock Products

Company, for the reason that the findings of the

Superior Court of Maricopa County, Arizona, in

its decree of foreclosure and order of sale given,

made and entered April 2, 1931, upon the cross-

complaint of W. P. Sims filed January 21, 1931,

in receivership proceedings instituted July 1, 1930,

in which receiver was appointed and qualified July

19, 1930, and on said date took possession of all of

the assets and property of the company of which

he was appointed receiver, are final and conclu-

sive, no appeal having been taken therefrom, so

that in bankruptcy proceedings instituted on May
25, 1931, by filing of an involuntary petition, a

payment made March 25, 1931, pursuant to order

directing payment entered March 24, 1931, where

in said decree said order of March 24, 1931, was
approved and confirmed as was the payment made
pursuant thereto from moneys obtained by the re-

ceiver from the sale of sand and gravel taken by

the receiver from leaseholds mortgaged to Sims

after being processed in and by the use of plant

and equipment also mortgaged to Sims did not

amount to a voidable preference or any preference

at all, but was the mere application of the mort-

gaged property to payment of the debt secured by

said mortgage. Assignment of Error 2. (297)
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Assignment of Error 2 is as follows:

"The Court erred in failing to give, make,

render and enter judgment in favor of the de-

fendant and against the plaintiff, for the rea-

son that the order, judgment and decree of

the Superior Court of Maricopa County,

State of Arizona, in the case of South-

west Sand and Gravel Company, a cor-

poration, vs. Arizona Rock Products Company,

a corporation, this defendant, W. P. Sims, and

others, is conclusive and binding upon this

Court, and that the payment in said case by

a receiver duly appointed, who had taken pos-

session of the assets and property of Arizona

Rock Products Company, a corporation, more
than four months prior to the commencement
of bankruptcy proceedings in this Court pur-

suant to the order, judgment and decree of

the said Court therein of Five Thousand Eight

Hundred Dollars ($5,800.00) to the defend-

ant, W. P. Sims, did not constitute a voidable

preference under the bankruptcy law."

SPECIFICATION OF ERROR NO. III.

The court erred in entering judgment on the 9th

day of July, 1934, in favor of H. Douglass, trustee

in bankruptcy of Arizona Rock Products Company,
a corporation, bankrupt, and against W. P. Sims in

the sum of $5,800.00, together with interest there-

on from the 4th day of March, 1932, at six per

cent per annum, and costs of suit in the sum of
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$118.35, and in not entering judgment for W. P.

Sims, for the reason that the order of the Superior

Court of Maricopa County, Arizona, entered March
24, 1931, in receivership proceedings pending in

said court directing payment of $5,800.00 by re-

ceiver to W. P. Sims on existing indebtedness se-

cured by mortgage held by him and judgment of

foreclosure upon his cross-complaint in said re-

ceivership proceedings given, made and entered

April 2, 1931, approving and confirming the order

of March 24, 1931, and the payment made pursuant
thereto on March 25, 1931, no appeal having been

taken therefrom, were conclusive and binding so

that said payment cannot be attacked as a voidable

preference in bankruptcy proceedings thereafter

ensuing, since the receiver was appointed by said

court on July 9, 1930, and since said receiver on
said date qualified and took possession of all of

the assets and property and operated the business

of the company of which he was appointed receiv-

er, involuntary petition in bankruptcy not being
filed until May 21, 1931, and since the moneys
from which the payment was ordered to be made
and was made were acquired by the receiver

through the sale of sand and gravel taken from
the mortgaged leaseholds and processed in and by
the use of the mortgaged plant and equipment.
Assignment of Error 3. (298)

Assignment of Error 3 is as follows:

"The Court erred in giving, making, render-

ing and entering judgment in favor of H.
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Douglass, Trustee in Bankruptcy of the Estate

of Arizona Rock Products Company, a corpora-

tion, and against W. P. Sims, for Five Thou-

sand Eight Hundred Dollars ($5,800.00) and
interest thereon from the 4th day of March,

1932, at six per cent per annum, and costs

of suit in the sum of One Hundred Eigh-

teen and 35/100 Dollars ($118.35) for the

reason that the uncontradicted evidence

establishes that the payment of Fifty^ight

Hundred Dollars ($5,800.00) to W. P. Sims
was made pursuant to an order of the Super-

ior Court of Maricopa County, State of Ari-

zona, in a case wherein Southwest Sand &
Gravel Company, a corporation, was plaintiff,

and Arizona Rock Products Company, a cor-

poration, W. P. Sims and others, were defend-

ants, commenced and in which the receiver

making said payment was appointed and had
taken possession of all of the assets and prop-

erty of Arizona Rock Products Company, more
than four months prior to the filing of peti-

tion in bankruptcy and said payment of Five

Thousand Eight Hundred Dollars ($5,800.00)

was made from money derived from the sale

of property by said receiver (sand and gravel

after it was processed) upon which W. P.

Sims held a valid and subsisting mortgage ex-

ecuted long prior to the commencement of said

case in said State Court and more than four

months before the commencement of bank-

ruptcy proceedings in this Court."
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SPECIFICATION OF ERROR NO. IV

The court erred in entering judgment on the 9th

day of July, 1934, in favor of H. Douglass, trustee

in bankruptcy of Arizona Rock Products Company,
a corporation, bankrupt, and against W. P. Sims
in the sum of $5,800.00, together with interest

thereon from the 4th day of March, 1932, at six

per cent per annum, and costs of suit in the sum
of $118.35, and in not entering judgment for W.
P. Sims, for the reason that there was not any evi-

dence introduced establishing the elements of an
unlawful or voidable preference or any preference

at all resulting from the payment on March 25,

1931, by H. Douglass, receiver of Arizona Rock
Products Company to W. P. Sims, appellant, under
and pursuant to order of the Superior Court of

Maricopa County, Arizona, entered March 24, 1931,

in reduction of an indebtedness of Arizona Rock
Products Company to said Sims which indebtedness

was secured by a mortgage on the leasehold from
which sand and gravel was taken by the receiver

and which sand and gravel was processed in and
by the use of the rock plant and equipment of Ari-

zona Rock Products Company also mortgaged to

Sims to secure said indebtedness, the money from
which payment was made having been obtained by
receiver from the sale of sand and gravel so taken

and processed, said receiver having been appointed

by the Superior Court of Maricopa County, Ari-

zona, July 19, 1930, and having qualified on said

date and having on said date taken possession of
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the assets and property of the said Arizona Rock

Products Company and having thereafter operated

said business pursuant to order of said court in said

receivership proceedings, bankruptcy not having

been instituted until May 25, 1931, and in which

action judgment and decree of foreclosure of the

mentioned mortgage was given, made and entered

April 2, 1931, no appeal having been taken. Assign-

ment of Error 4. (299)

Assignment of Error 4 is as follows:

"The Court erred in giving, making, ren-

dering and entering judgment in favor of H.

Douglass, Trustee in Bankruptcy of the Estate

of Arizona Rock Products Company, a corpor-

ation, and against W. P. Sims, for Five Thou-

sand Eight Hundred Dollars ($5,800.00) and
interest thereon from the 4th day of March,

1932, at six per cent per annum, and costs of

suit in the sum of One Hundred Eighteen and

35/100 Dollars ($118.35) for the reason that

there was not any evidence establishing the

elements of an unlawful or voidable preference

or any preference at all, resulting from the

payment by a receiver of Arizona Rock Prod-

ucts Company, a corporation, appointed by the

Superior Court of Maricopa County, Arizona,

to W. P. Sims, a mortgage secured creditor,

of Fifty-eight Hundred Dollars ($5,800.00),

pursuant to orders of said Court, where said

action in said State Court had been instituted



40

and said receiver had been appointed and
had taken possession of all of the assets and
property of Arizona Rock Products Company,
more than four months before the institution

of bankruptcy proceedings against it in this

Court.

ARGUMENT

WE SHALL IN THE ARGUMENT OF THIS
CASE CONSIDER THE FOUR ASSIGNMENTS
OF ERROR AND THE FOUR SPECIFICATIONS
OF ERROR TOGETHER.

Appellant's position is that a payment made in

reduction of a valid first mortgage lien under

order of a state court of general jurisdiction in re-

ceivership proceedings (commenced July 1, 1930,

receiver appointed July 19, 1930, on which date he

took possession of all of the assets and property

of the company for v^hich he was appointed re-

ceiver, involuntary petition in bankruptcy not be-

ing filed thereafter until May 25, 1931) from
moneys acquired in taking sand and gravel from
leased premises and processed by the receiver by
use of plant and equipment, the said leaseholds

and said plant and equipment being mortgaged,

can never constitute a voidable preference under

the bankruptcy law, notwithstanding the payment
is made March 25, 1931, within four months of

the filing of the involuntary petition in bankruptcy.

The moneys from which the payment was made
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were obtained in the receivership proceedings from

the sale of sand and gravel processed and sold

more than four months prior to the filing of the

petition. Appellant by the payment received no

greater portion of the debt due him than like cred-

itors received, because he was the first mortgagee

and there was no other like creditor. The indebted-

ness secured by his mortgage was reduced in an

amount the same as the payment he received. Money
derived from the sale of sand and gravel taken

from a mortgaged leasehold and processed by use

of mortgaged property equitably belongs to the

mortgagee and not to the general estate of the

mortgagor. It is in effect the mortgaged property

in substituted form.

The assets in the hands of a state court receiver

appointed more than four months before a petition

in bankruptcy is filed, do not pass to a trustee in

bankruptcy. The state court receivership continues

to a final disposition of such assets. It alone has

jurisdiction. Its final orders are conclusive. A
preference suit cannot be maintained upon such

a court's disposition of assets in its custody.

The state court properly, even after the filing

of the involuntary petition in bankruptcy and the

appointment of H. Douglass, trustee, heard, settled

and approved the account of H. Douglass as receiver

and fixed the compensation of said receiver and his

attorney, and after so doing properly discharged

said receiver. The accounts were settled and ap-

proved August 4, 1931, (276) and on August 8,
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1931, H. Douglass was discharged as receiver.

(273) In so doing, the Superior Court of Maricopa

County again approved the payment of $5,800.00

on March 25, 1931, to W. P. Sims, defendant and
appellant. If the receivership had been instituted

within four months of filing of the petition in

bankruptcy an entirely different situation would
exist. The state court would not have had power
to hear, consider or approve its receiver's accounts

or fix its receiver's compensation or the compen-

sation of its receiver's attorney. This question was
finally settled by the decision of the Supreme Court

of the United States on May 8, 1933, in the case

of Gi'oss et al v. Irving Trust Company, 289 U. S.

342, 77 L. Ed. 1243, 22 A.B.R. (N.S.) 661.

The fact that payment was made within four

months of the involuntary petition in bankruptcy,

where the receivership had existed more than four

months and the assets and property of Arizona

Rock Products Company had been in the custody

of the receiver and through him in the custody of

the Superior Court of Maricopa County, Arizona,

more than four months prior to the filing of the

petition, does not alter the situation, as is demon-

strated by the decision of this court on June 5,

1933, in the case of Matter of Maier Brewing Com-
pany, Inc., 65 F. (2d) 673, 23 A.B.R. (N.S.) 574.

Judge Mack in writing the opinion stated:

"The facts are stipulated as follows: More
than four months before the petition in bank-
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ruptcy was filed appellant commenced an ac-

tion against alleged bankrupt in the state court

for recovery of certain attorney's fees, and
caused an attachment, which is now a valid

lien, to be duly levied on a twenty year lease

hold estate in real property. Within the four

months' period appellant recovered judgment
in the action and had execution levied on the

leasehold.

"Thereafter, but before the date set for the

sheriff's sale, the petition in bankruptcy was
filed

"

In this case the district court in an appropriate

proceeding after the appointment of a receiver in

the bankruptcy proceedings enjoined the sheriff's

sale in the action in the state court and directed

the receiver appointed in the bankruptcy court to

sell the leasehold premises with reasonable expedi-

tion, and in any event within six months, it ap-

pearing that the leasehold was of a value more
than the judgment. The appeal is from such order.

During the course of the opinion it is stated with

many authorities cited in support:

"If a state court, by proceedings to fore-

close or otherwise enforce a valid lien, insti-

tuted even within four months preceding the

filing of the petition in bankruptcy, has ac-

quired control of the property, the bankruptcy

court, whatever its jurisdictional power may
be, will not enjoin the continuance of such

proceedings."
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And again the court says:

*^In bankruptcy, as in equity, *one court will

not snatch a res from another^s mouth.' "

The decision of this court in the case of Pacific

Coast Pipe Co, v. Conrnd City Water Co., 245 Fed.

846, was discussed, and with reference thereto it

is stated:

''On further consideration of these cases, we
are of the opinion that, in so far as it con-

flicts with the views herein expressed, the Pa-

cific Coast Pipe Case must be overruled.

"The order of the District Judge enjoining

the sheriff's sale and directing a receiver's

sale must therefore be reversed."

The case of Matter of Maier Brewing Co., Inc.,

supra, was cited with approval by the Seventh Cir-

cuit Court in its opinion of May 3, 1934, in the

case of In re Hillmert. Busch et al v. McKey et al,

71 F. (2d) 411. In the decision there is cited the

case of Farmers' Loan & Trust Co. v. Lake Street

Elevated Railroad Co., Ill U. S. 51, 44 L. Ed. 667,

and the case of Harkin v. Brundage, 276 U. S. 36,

72 L. Ed. 457. We especially direct the court's

consideration to these three cases.

In the case of Metcalf Brothers & Company v.

Barker, decided by the Supreme Court of the United

States December 1, 1902, 187 U. S. 165, 47 L. Ed.

122, a receiver had been appointed in a creditor

suit commenced more than four months prior to
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bankruptcy, but an appeal in the case wherein the

receiver was appointed was decided within four
months of bankruptcy. Pending the litigation the

property had been sold and the proceeds were in

the hands of a receiver. The court quoted from its

earlier decisions as follows:

"The commencement of the suit amounts to

an equitable levy ... It is the execution first

begun to be executed, unless otherwise regu-

lated by statute, which is entitled to priority.

. . . The filing of the bill in cases of equitable

execution, is the beginning of executing it."

The court, after quoting from decisions only a part

of which we quote here, continues and says:

"In our opinion the conclusion to be drawn
from this language is that it is the lien cre-

ated by a levy, or a judgment, or an attach-

ment, or otherwise, that is invalidated, and
that where the lien is obtained more than four

months prior to the filing of the petition, it is

not only not to be deemed to be null and void

on adjudication, but its validity is recognized.

When it is obtained within four months the

property is discharged therefrom, but not oth-

erwise. A judgment or decree in enforcement

of an otherwise valid pre-existing lien is not

the judgment denounced by the statute, which

is plainly confined to judgments creating

liens/^
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The court also quotes from the case of Peck v.

Jenness, 7 How. 612, 12 L. Ed. 841, at page 846,

as follows:

"It is a doctrine of law too long established

to require a citation of authorities, that, where
a court has jurisdiction, it has a right to de-

cide every question which occurs in the cause,

and whether its decision be correct or other-

wise, its judgment, till reversed, is regarded

as binding in every other court; and that,

where the jurisdiction of the court, and the

right of a plaintiff to prosecute his suit in it,

have once attached, that right cannot be ar-

rested or taken away by proceedings in an-

other court."

The decision of this court in The Matter of Maier
Brewing Co., Inc., supra, the decision of the Seventh

Circuit Court of Appeals, In re Hillmert, supra,

and the decisions of the Supreme Court of the Unit-

ed States just referred to and quoted from, should,

we urge, be decisive of this case. They hold that

where a state court acquired jurisdiction and pos-

session of the property through a receiver more
than four* months before bankruptcy, that bank-

ruptcy has no effect thereon.

We direct the court's attention to a decision of

the Fifth Circuit Court of Appeals, of March 1,

1915, in the case of Blair v. Brailey, 221 Fed. 1. In

this case the court says:

"More than six months before the filing . . .

of the involuntary petition in bankruptcy, the
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B. Borchardt Company filed ... its bill of

complaint . . . Receivers were appointed under

that bill, who, pursuant to orders of the court,

and more than six months before the institu-

tion of the bankruptcy proceedings, took pos-

session of the property of the defendant and
thereafter continued to administer it under

the orders of the court, . .
."

The court also says:

''The Bankruptcy Act does not render in-

applicable to a question raised as to what court

is entitled to administer property of a bank-

rupt the rule that the court which first ob-

tains rightful jurisdiction over a subject-

matter is not to be interfered with by any
other court, but only modifies that rule by
making it inapplicable in certain instances

where a court, other than the one in which a

bankruptcy proceeding is instituted first as-

sumed jurisdiction within a specified time be-

fore the institution of the bankruptcy pro-

ceedings. The general rule prevails to prevent

any interference even by a court of bankruptcy
with another court^s control over property

which rightfully has been subjected to its juris-

diction, if that jurisdiction attached more than

four months before the petition in bankruptcy
was filed."

Other decisions are reviewed, and the court con-

tinues :
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"When a court having jurisdiction of the

parties and the subject-matter has taken prop-

erty into its possession, such property is there-

by withdrawn from the jurisdiction of all oth-

er courts, and the court so in possession has

an ancillary jurisdiction to hear and deter-

mine all questions respecting the title, posses-

sion, or control of the property, though that

court is not one of bankruptcy, and though the

property so in its possession is part of the

estate of one who was adjudged a bankrupt

on a petition filed in a court of bankruptcy

after the first-mentioned court's possession

was acquired."

In the case of In re English, 127 Fed. 940, at page

943 of the opinion the court said:

"The state court, by its receiver, took posses-

sion of the corpus of the property, and con-

verted it into money, which the receiver held

to be distributed between the respective claim-

ants when their rights should be determined.

All this took place more than a year before

petition in bankruptcy was filed. Indisputably,

the state court had full jurisdiction of the par-

ties, of the controversy, of the subject-matter,

and had reduced the property to its possession.

We know of no provision of the bankrupt act,

and our attention is called to no authority,

which will sustain the proposition that, when
a year afterwards one of the parties to the
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action is adjudicated a bankrupt, the state

court is shorn of its jurisdiction to determine

the controversy, and must turn over the prop-

erty to the bankruptcy court. As to the $4,-

091.26 which was held by the state court to

be Anna Englishes share of the property, the

district court rightly refused to require the

state court receiver to turn it over. // the trans-

fer to Anna English was in fact one which
creditors could successfully attack, the trustee,

as their representative, being substituted for

the bankrupts, may institute such attack in the

state court."

In the case of Bertenshaw v. Klag, 231 Pac. 73,

the Kansas Supreme Court said, after a very clear

discussion of the question under consideration:

"In this case, legal title of the bankrupt

passed from him completely and irrevocably

when the assignment for benefit of creditors

became operative, and, while execution of the

deed was an act of bankruptcy, the act was
unavailable to the trustee in bankruptcy be-

cause the deed was recorded more than four

months before the petition was filed. The only

interest the bankrupt had in the property after

his deed was filed was the remote equitable

interest contingent upon existence of a surplus

after execution of the trust. This interest the

trustee in bankruptcy acquired, but no more.

It does not entitle him to possession of assets

in the hands of the assignee."
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In the case of Pickens v. Roy, 187 U. S. 177, 47
L. Ed. 128, the Supreme Court of the United States

said:

".
. . that as the circuit court of Barbour

County had at the time of the adjudication,

and had had for years, complete jurisdiction

and control over the bankrupt and his prop-

erty, that jurisdiction was not divested by the

proceedings in bankruptcy, and it was the right

and duty of that court to proceed to final de-

cree notwithstanding adjudication, the rule be-

ing applicable that the court which first ob-

tains rightful jurisdiction over the subject mat-

ter should not be interferred with."

The court then quoted with approval from Frazier

V. Southern Loan & T. Co., 99 Fed. 707:

"The bankrupt act of 1898 does not in the

least modify this rule, hut with unusual care-

fulness guards it in all of its details, 'provided

the suit pending in the state court was insti-

tuted more than four months before the dis-

trict court of the United States had adjudi-

cated the bankruptcy of the party entitled to

or interested in the subject matter of such con-

troversy."

In the case of In re Landquist, 70 F. (2d) 929,

decided May 3, 1934, it appears that foreclosure

proceedings had been instituted in the state court
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and a receivership had been appointed more than

four months prior to the filing of petition in bank-

ruptcy. For such period of time uninterrupted pos-

session and control of the property under the juris-

diction and authority of the state court in the fore-

closure proceedings existed. During the course of

the opinion the court quotes from Vol. 5 Remington
on Bankruptcy, 3rd Edition, Sections 2042, 2067
and 2077, as follows:

"First, where the possession of the state

court has itself created a lien by legal pro-

ceedings within four months of the bankruptcy

whilst the debtor was insolvent; second, where
a receiver, assignee or trustee appointed by
the state court within four months of the bank-

ruptcy, is in possession; third, where the pos-

session is under state insolvency proceedings

that are superseded by the Bankruptcy Act.

"Unless bankruptcy proceedings are insti-

tuted within the prescribed four months after

an assignment or receivership and adjudica-

tion of bankruptcy follows, the bankruptcy

will not operate to supersede the control of the

state court over the assignment or receivership

proceedings, and the state court will retain

jurisdiction over the property until its admin-

istration is completed."

The court after so quoting states:

"Those principles as enunciated by Reming-
ton are abundantly recognized and supported
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quite generally by the decisions of the federal

and state courts. Indeed we find none to the

contrary. Appellee cites a number of cases in

support of the contrary doctrine, but they do

not appear to support the contention either

in fact or inferentially."

Appellant asserts that the foregoing decisions es-

tablish beyond cavil that where an action is in-

stituted and through a receiver a state court ac-

quires possession of the property more than four

months prior to bankruptcy, though a final judg-

ment or decree is entered within four months of

bankruptcy, nevertheless the bankruptcy court ac-

quires no jurisdiction. The state court's jurisdic-

tion is exclusive and paramount and so remains.

Bankruptcy does not affect any disposition by the

state court of the assets in its hands in such a re-

ceivership proceeding. Payments made to creditors

by order of a state court in such receivership pro-

ceedings cannot be questioned when bankruptcy en-

sues, and such payments cannot become a voidable

preference under the bankruptcy law.

No party to the action in the state court wherein

H. Douglass was appointed receiver questioned the

jurisdiction of the court to make the appointment

and to handle in said receivership proceedings the

estate of Arizona Rock Products Company. No ap-

peal was taken by any party, and if H. Douglass,

either as receiver or as trustee in bankruptcy was
dissatisfied with any order of the court or any
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disposition made by it of the assets of Arizona Rock

Products Company through him while its receiver,

he as receiver or as trustee and representing the

creditors could have appealed to the Supreme Court

of the State of Arizona. No other avenue of re-

view was then or thereafter open to him. Appel-

lant here was made a defendant in that action. By
cross complaint filed January 21, 1931, prior to

four months before the filing of the involuntary

petition in bankruptcy, appellant Sims sought to

have his mortgage foreclosed. (200) By petition

filed February 12, 1931, appellant Sims sought to

have all of the property sold and the operation of

the property by H. Douglass as receiver terminated,

(216) On January 21, 1931, prior to the period of

four months before the filing of the involuntary

petition in bankruptcy, H. Douglass, receiver, filed

his first report. (200, 207) In this report said re-

ceiver stated: (202)

"That at the time of my appointment as

receiver W. P. Sims held what purports to be

a first mortgage on the plant and equipment

of the Arizona Rock Products Company se-

curing a note of said company payable to him

in the sum of Ten Thousand (S10,000) Dol-

lars with interest at the rate of 8 per cent

per annum payable quarterly. That said note

became due October 31, 1930, and there was,

on said due date, two quarterly payments of

interest due. No payment on either principal

or interest has been made by me on this ol>
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ligation, and demand has been made on me by

W. P. Sims for the payment of said obligation,

or in case of my inability to so do, that I peti-

tion the court for authority to dispose of the

property covered by his mortgage to raise

money with which to pay said obligation."

In the prayer of the report, Douglass as receiver

asked the court: (206)

"For such order concerning the demand of

W. P. Sims for payment of his note secured

by a mortgage of the property of the Arizona

Rock Products Company as the court may
deem proper,

"

Various creditors participated in the receivership

proceedings through the filing of complaints in in-

terpleader and through filing objections, and other-

wise.

On February 16, 1931, aa prayed by Arizona

Rock Products Company in its separate second

amended answer filed January 10, 1931, to plain-

tiff's complaint, the court entered an order bring-

ing in all general creditors. (270, 275) Thereafter,

on May 12, 1931, a formal order to make parties

defendant was filed. (273)

Appellant asserts that during the course of this

case in the district court no case was cited and

appellant has found none sustaining the right of



55

recovery as a voidable preference any payment

made in any state court receivership proceedings

which was instituted more than four months prior

to bankruptcy, and in which more than four months

prior to bankruptcy a receiver was appointed who
had more than four months prior to bankruptcy

taken possession of the assets and property of the

company of which he was appointed receiver. Such

is the case at bar.

The Superior Court of Maricopa County un-

uestionably had jurisdiction of the subject matter

and of the parties, and had long had actual posses-

sion of the assets of Arizona Rock Products Com-
pany and was proceeding to the administration and

disposition of the same. Its business was being op-

erated by the receiver appointed by said court. De-

fendant Sims was insisting that the moneys in the

hands of H. Douglass, receiver, were the result of

the disposition of the property included within his

mortgage, and that the property mortgaged should

be sold in satisfaction of the indebtedness to him

secured by an admittedly valid first mortgage. He
was made a party to the action when it was orig-

inally filed. The receiver therein appointed repre-

sented all creditors. After the appointment of the

receiver appellant could proceed only therein to

foreclose his mortgage. In that case and in such

receivership proceedings the funds that the receiver

had accumulated were subject to distribution under

and pursuant to the order of that court and that

court alone. In the bankruptcy proceedings the
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same H. Douglass as trustee cannot upset and hold

void his acts as receiver. No trustee could do so.

Every disposition made of property in receivership

proceedings is beyond any review in the bankruptcy

proceeding thereafter ensuing. If any error was
committed or erroneous order or judgment entered

and illegal disposition made of any property of

Arizona Rock Products Company or any payment
of money made wrongfully or illegally, correction

could be obtained only by appeal to the Supreme
Court of Arizona. Dockery vs. Central Arizona

Light & Poiver Co., 45 P. (2d) 656.

In the court below counsel for appellee relied

strongly upon the cases of Famsworth v. Union
Trust & Deposit Company (4th Circuit, March 7,

1921), 272 Fed. 292, Miller v. Potts, (6th Circuit,

June 18, 1929), 26 F. (2d) 851, In re Knox Consol

Coal Company (District Court Southern District

of Indiana, Indianapolis Division, May 9, 1931)

50 F. (2d) 284, and Bank of Andrews v. Gudger
(4th Circuit, March 13, 1914) 212 Fed. 49.

The first case was a suit by one partner against

another, in which a receiver was appointed. The
next three cases are suits by stockholders, in which

receivers were appointed. Appellant has no quarrel

with the law as announced in these four cases, but

it is wholly inapplicable to the case at bar. Cer-

tainly partners and stockholders may not so pro-

ceed and control the administration of the partner-

ship or of the corporations as to prevent creditors
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having such estates handled in bankruptcy. In such

cases the duration of the period that a receiver

has been appointed prior to bankruptcy is of no

consequence. In the case of Bank of Andrews v.

Gudger, supra, the difference between such cases

and the case at bar is aptly expressed by the- court

where it asks a question and then answers it, at

page 54 of the opinion, as follows:

"The case then comes to this : Does the pend-

ency of a suit in a state court instituted

against a corporation by stockholders for the

protection of their rights, and the possession

of the corporate property by a receiver ap-

pointed in such suit, deprive creditors of the

corporation of the superior right conferred

on them by the federal statute to have the cor-

porate assets brought into the federal court

for administration under an adjudication in

bankruptcy when they have duly asserted the

right and had the corporation declared bank-

rupt as soon as it was known to be insolvent

and had committed an act of bankruptcy? It

seems clear that to this question there can be

only a negative answer. An affirmative an-

swer would mean that the stockholders of a

corporation or the members of a partnership

could at their will deprive creditors of the

right conferred upon them by the federal stat-

ute to have the property of an insolvent debtor

administered by the bankruptcy court.
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"Such a case is entirely apart from those

cases in which a creditor has gone into the

state court and established or acquired by his

suit a legal or equitable lien on the property

in the hands of the court four months before

the filing of the petition in bankruptcy. In

such cases the courts have held that the cred-

itor is entitled to enforce his lien in the first

court that acquired jurisdiction. The distinc-

tion is also evident between this case and those

cases where the state court held the property

by its receiver, and there was no question of

the subsequent coming into existence of facts

giving rise to the right to invoke the exclusive

jurisdiction of the federal court."

We direct the court's attention to a further

analysis of the case of Farnsworth v. Union Trust

and Deposit GoTnpany, etc. 272 Fed. 292, much
relied upon by counsel for appellee in the district

court. The decision is not at variance with the au-

thorities cited and the principles of law urged by
appellant. In this case there was involved a receiv-

ership appointed in a partnership litigation, and a

partial distribution therein was made to creditors,

amounting to twelve and one-half per cent. It was
intended in that state court receivership proceed-

ing to pay all creditors a like amount. The con-

cern for which receiver had been appointed in the

state court thereafter went into bankruptcy and
after much litigation it was determined that a

claimant had not received the twelve and one-half
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per cent dividend in the state court receivership

proceeding. The trustee in bankruptcy took over

the assets and paid a further dividend of fifteen

per cent, the creditor not receiving his twelve and

one-half per cent from the state court receiver in-

sisted upon his right to be placed on a parity with

those creditors who in the state court receivership

proceedings had been paid twelve and one-half per

cent. The court in the bankruptcy proceeding

merely held that such was the creditor's right, and

that such creditor would have been paid such divi-

dend in the state court receivership proceeding had

not bankruptcy intervened. During the course of

the opinion the court said:

"Even if it be granted that the payment in

question is not, strictly speaking, within the

statutory definition of a voidable preference,

it by no means follows that creditors who re-

ceive that payment should be allowed to retain

it, and also have in addition the same percen-

tage in bankruptcy as appellant or any other

creditor to whom the twelve and one-half per

cent was paid."

In the court below counsel also cited and relied

upon Mercantile Trust Company v. Schlafley, (8th

Circuit, March 28, 1924) 299 Fed. 202. In this

case less than two months before the petition in

bankruptcy was filed bankrupt paid to a trustee

under a bond issue $45,000.00. The trustee had
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not distributed this payment to the persons for

whom it acted as trustee, the holders of said bonds.

The court held such payment to be a voidable pre-

ference, and under the facts disclosed in the opin-

ion, we think rightly so, but the case is not relevant

to the issues involved in the case at bar.

Counsel for appellee also relied in the court be-

low upon the case of Griffin et al v. Lenhart, et

al (4th Circuit, April 17, 1920) 266 Fed. 671. In

this case several appellants obtained in chancery

suits brought by them respectively in the Circuit

Court of Harrison County, West Virginia, attach-

ments against the real property of one or more of

the bankrupts, more than four months before the

institution of the bankruptcy proceedings, and had
proceeded to judgment. Notwithstanding the real

property attached was of a value far in excess of

the attachment liens so obtained, the Fourth Cir-

cuit Court of Appeals reversed the judgment of

the District Court ordering the real estate sold in

the bankruptcy proceeding free and clear of the

attachment liens and that such liens be transferred

to the proceeds derived from the sale in bankruptcy.

This case affirms in fact the position of appellant.

Another case relied upon in the court below by

appellee is that of In re Conservative Mortgage &
Guaranty Co. (6th Circuit, February 8, 1928) 24

F. (2d) 38. The principles announced in this case

are not at variance with those urged herein by
appellant. A judgment was obtained against the
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bankrupt for $1,333.66. After due levy of execu-

tion a receiver was appointed. More than four

months thereafter bankruptcy ensued. After bank-

ruptcy the receiver appointed in the state court

filed a report showing receipts of $6,840.74 and
disbursements of $2,527.84. It was correctly decided

that after the judgment was paid in full and the

expenses of the receivership, the remaining funds

should be paid over to the trustee in bankruptcy.

The receiver was only in aid of the collection of

the relatively small judgment. When that judgment
was collected the function of the receiver was fully

performed. Such receiver could not possibly be

holding surplus assets except for the bankrupt and
its creditors. The four months period, except for

the protection of the lien acquired by the judgment
and execution creditor, played no part in a con-

sideration of the disposition of the funds in the

hands of such receiver. It is wholly unlike the case

at bar.

Appellant respectfully submits that the litigation

in the state court was such, all of the assets and
property of the Arizona Rock Products Company
being brought into its custody through its receiver

ten months and six days prior to bankruptcy, as

to indubitably prevent the bankruptcy court from
interfering with any disposition of property made
by said court, and that no payment made or other

disposition of the assets of the Arizona Rock Prod-

ucts Company under and pursuant to an order
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and decree of said state court did or could con-

stitute a voidable preference.

F. H. LYMAN,
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